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IFES
MISSION STATEMENT

The purpose of IFES is to provide technical assistance in the promotion

of democracy worldwide and to serve as a clearinghouse for information about
democratic development and elections. IFES is dedicated to the success of
democracy throughout the world, believing that it is the preferred form of gov-
ernment. At the same time, IFES firmly believes that each nation requesting
assistance must take into consideration its unique social, cultural, and envi-
ronmental influences. The Foundation recognizes that democracy is a dynam-
ic process with no single blueprint. IFES is nonpartisan, multinational, and inter-
disciplinary in its approach.
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I. EXECUTIVE SUMMARY

With funding from USAID through its Europe and Euraisa cooperative agreement, IFES
sponsored a regional conference entitled “Election Dispute Resolution: Judicial Authority and
Independence,” in Sofia, Bulgaria from April 26-27, 2002. The notion to host a conference of this
nature was in response to a need to establish more transparent, efficient, and consistent
procedures for resolving election disputes in the countries of the former Soviet Union and Central
and Eastern Europe, In June 2000, IFES held its first election dispute resolution conference in
Ukraine which addressed similar concerns among the Ukrainian judiciary.

The IFES proposed conference was originally scheduled for October 19-20, 2001. However, due
to security concerns stemming from the September 11 attack on U.S. targets and the resulting
limitations on USAID-funded travel, it was necessary to postpone the Adjudication Conference
scheduled in Sofia, Bulgaria until April 2002.

In many of the countries of the former Soviet Union and Central and Eastern Europe, the
judiciary is in the process of establishing its credibility as an independent body. Election dispute
resolution is a key arena for conflict between all three branches of government. In many of these
countries, the jurisdiction between the Central Election Commission (an administrative agency)
and the courts is unclear; the executive and legislative, as well as individuals and political parties,
all have a strong interest in how disputes are resolved. They may, therefore, attempt to distort the
process, exploit vagaries, and apply pressure to the courts.

If courts succumb to political pressure regarding election disputes, then their credibility and
independence are likely to be undermined in other areas. Although the prime motivating factor to
yield to pressure may be self-interest, judges’ lack of knowledge in how these issues are handled
in other countries and confidence in how they could or should be resolved in their own countries
also contribute to their willingness to bow to pressure. Judges often make poor decisions due to
limited knowledge and experience in relation to these types of disputes. Creating a forum for
judges to exchange ideas and learn how similar issues are addressed in other countries may lead
to more just and independent judicial action in the electoral disputes arena. As such, the
conference carried out in Bulgaria focused on the following targets:

o Providing an opportunity for judges to exchange ideas and learn about various
methods of resolving electoral disputes;

o Familiarizing judges with their role in the electoral process, particularly in
regards to time constraints for consideration of election-related cases, so they are
better prepared and more willing to meet their respensibilities;

o Identifying common legislative and procedural flaws that are perceived to hinder
the efficient and fair resolution of election disputes; and

o Recommending general steps to take towards improving the transparency,
efficiency, and consistency of procedures for resolving election disputes.

The following report summarizes the goals, findings and recommendations which developed out
of the two day gathering in Sofia. Supreme and constitutional court judges from nineteen
countries within the CEE and NIS were represented. All costs associated with sponsoring the
conference were funded by IFES® E&E Cooperative agreement through both CEE and NIS



O OO OO ;OO @O CO@.; D O d;d>; ;O ;) O O, O

regional funds. Through the two funding mechanisms, two representatives from each CEE/NIS
country were invited to attend in addition to international experts. (Central Asian participants
were not allowed to participate at the instruction of the USAID Mission in Almaty). All activities
described in this report were co-funded through both regional funds. The breakdown of funds per
regional monies is detailed in the final financial reports.

1I. OFFICE AND PERSONNEL

In order to facilitate a conference in a host country with no IFES office, key personnel were hired
in Bulgaria to include:

On-Site Coordinator, Ventsislav Karadjov

On-Site Conference Planner, Profitours

On-Site Translation Services, Interlang

DC-based Project Team:
Victor Perea, IFES Deputy Director, EZE
Keith Henderson, IFES Senior Rule of Law Advisor
Dana Beegun, IFES Program Officer, E&E
Michael Kanaley, IFES Program Assistant, E&E
Keenan Howell, IFES Press Officer

In addition to the full-time project support team, IFES called on a number of international experts
to assist with the drafting of background papers for the conference proceedings. International
experts included:

The Honorable Judge Futey, US Court of Federal Claims

Mr. Robert Dahl, IFES Elections Advisor and former executive assistant to the FEC

Ventsislav Karadjov, Executive Director, Transparency International

Patrick Titium, Legal Advisor to the Council of Europe

Ewa Eliasz, QSCE/ODIHR Senior Legal Adviser

Victoria Airgood, ABA/CEELI

Other project partners included The Bulgarian Union of Jurists, USAID/W, and all relevant
CEE/NIS Missions.

II1. PROGRAMMATIC ACTIVITIES

A. Conference Proceedings

Through panel discussions, speakers examined the election legislation, jurisdictional issues,
governmental structures and adjudication procedures involved in election dispute resolution.
Participants were asked to identify problems in the process and to recommend general steps to
take towards de-politicizing the adjudication process and improving the transparency, efficiency,
and consistency of procedures for resolving election disputes.

Participants included Supreme Court and Constitutional Court justices from Albania, Armenia,
Azerbaijan, Bosnia, Bulgaria, Croatia, Georgia, Latvia, Macedonia, Moldova, Montenegro,
Poland, Romania, Serbia, Slovenia, and Ukraine. In addition to the participants, international
experts on the rule of law and election dispute resolution were also included in order to share
their knowledge and experiences. These experts represented governments, international
organizations, and non-governmental organizations such as the United States Court of Federal
Claims, the Organization for Security and Co-operation in Europe Department for International
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Human Rights (ODIHR), the Council of Europe, the American Bar Association Central and
Eastern European Law Initiative (ABA/CEELI), and United States Agency for International
Development. (A complete participant list is included in the attached conference report). The
conference proceedings were conducted simultaneously in four languages: English, Russian,
Bulgarian and Serbo-Croatian; and transcribed and translated for the final report.

The conference was opened by USAID/Bulgaria Mission Director, Deborah McFarland; followed
by distinguished members from the Government of Bulgaria to include, The Honorable Miglena
Tacheva, Deputy Minister of Justice of Bulgana; and The Honorable Nikolay Filchev, Prosecutor
General of Bulgaria. Following opening remarks, the Honorable Judge Futey of the United States
Court of Federal Claims provided participants with a comparative perspective of election dispute
using the US as a case model.

Day one proceedings of the conference centered on emerging trends and standards in election
dispute resolution. The panel presentation entitled *Emerging Trends and Standards in Election
Dispute Resolution” allowed for a cross-regional examination of standards in election dispute
resolution. The panel presenters included the Honorable Justice Vanya Puneva-Mihailova,
Supreme Administrative Court of Bulgaria, The Honorable Alvina Gyulumyan, Member of
Constitutional Court of Armenia, and Mr. Patrick Titiun, Legal Advice Department for the
Council of Europe.

The second panel presentation looked at “Key Institutional Challenges and Legal Issues
Confronting Judiciaries in Emerging Democracies” and included Ms. Ewa Eliasz, OSCE
Department of International Human Right, The Honorable Liliana Misevic, Municipal Court
Justice of Nis, Serbia, and Mr. Valentin Georgiev, Secretary of the Central Election Commission
of Bulgaria. Both panel presentations were followed by a question and answer session allowing
all participants an opportunity to share their concerns and experiences with the plenary.

The second day of the conference introduced the component of judicial independence and its
importance and impact of elected officials when ruling on election dispute cases. To open the
discussion, IFES Senior Rule of Law Advisor, Keith Henderson introduced international
instruments used to promote reforms globally. Copies of the instruments noted in Henderson’s
speech can be found in the appendix of the final report. Henderson went on to discuss a new
global document entitled “Guidance for Promoting Judicial Independence and Impartiality,”
which was completed by IFES in collaboration with USAID in November 2001. The guide
represents research from twenty-three countries from around the world on a wide range of judicial
independence issues, and eight countries from the E&E region.

The importance of the Guide and international instruments introduced by Henderson paved the
way for further discussion on the necessity of transparency and accountability in judicial conduct
and the need for a uniform and global judicial code of conduct. This opened the discussion for
day two’s panel presentation on “Judicial conduct: Holding the Judiciary to Higher Standards of
Accountability.” The panel comprised of Victoria Airgood, ABA/CEELI and Emilia Andeeva,
Training Centre for Magistrates, Sofia.

In order to increase participation and regional scope, the conference concluded with two working
groups and a final plenary discussion. The working group topics included Judicial Immunity and
Business Interest, Income and Asset Disclosure, All participants were asked to review the
background papers for each working group and divide into groups for smaller and focused
discussions on how as members of the judiciary they deal with judicial immunity and disclosure
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issues. After a half-day of working group discussion, participants reconvened in the plenary to
present the group findings and close the session.

The group on Judicial Immunity discussed the underlying question of whether or not judges
should be held to the same standards as normal citizens, if so, then how is a judge indicted, and if
not then why not? The credibility of the judiciary as an institution was debated. The second
breakout on disclosure, focused on who should be required to disclose, what should be disclosed,
the requirements for disclosure, to whom it should be disclosed, and who enforces the rules for

disclosure?

The conference closed with remarks from Ventislav Karadjov from Transparency Intemational
summarizing the two-day proceedings. Karadjov pointed out that it became clear from the
comments made that the resolution of election problems depends entirely on the judicial system,
and, with that in mind, this system should be independent and objective. For this reason, we
should develop the appropriate mechanisms for building and securing this independence, and not
just point out principles. Unfortunately, the judicial system in the region is still in transition. It is
still weak compared to other democracies and the other two authorities, the executive and
legislative, in the counties in transition. Karadjov closed the conference with a final call for
continual assistance in the field of Rule of Law and Election Dispute Resolution regionally as
well as globally.

Please see Appendix A for a full transcription of conference presentations and findings.

B. Press Events

The Adjudication of Election Grievances attracted media attention in Bulgaria. Media outlets
with offices in Sofia attended an afternoon press conference on April 26, 2002 at the Hotel
Rodina. Press conference speakers were Robert Dahl, IFES Consultant; Leon Weil, IFES Board
of Directors Member; Keith Henderson, IFES Senior Advisor for Rule of Law; Ewa Eliasz, Legal
Advisor for OSCE ODIHR; and Vestislav Karadjov, Executive Director of Transparency
International. Keenan Howell, IFES Press Officer, served as moderator. With the aide of an
interpreter, journalists asked speakers questions about the conference and its objectives. Also on
the first day of the conference, three participants, Patrick Titium, Legal Advisor to the Council of
Europe; Keith Henderson; and Vestislav Karadjov, gave live interviews on the BTV program,
“Good Morning Bulgaria.” BTV is the first private national channel and covers the whole
territory of Bulgaria. "Good morning Bulgaria" airs from 6.30am-10:00am and covers policy
topics pertaining to local and international issues, as well as culture events.

Four newspapers ran stories on the conference, all issued on April 27, 2002. Each article featured
photographs of Nikola Filchev, Bulgaria’ Attorney General, who spoke about judicial
independence at the conference. The newspapers that carried the story were Novinar, Kapital,
Trud and 24 Chasa. The articles and an IFES press release announcing the conference are
attached as appendix B. Appendix C, video from the BTV interview can be found at the IFES

DC Resource Center.
Iv. MATERIALS PRODUCED

All materials were made available in the four conference working languages: English, Russian,
Bulgarian, and Serbo-Croatian. The English copies are attached as appendixes. Copies of
materials in each language are available at the IFES Washington DC Headquarters Resource
Center.
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o IFES Working Papers: Ethics and Conflict of Interest Rules, Judicial Immunity, Asset
and Income Disclosure for Judges (Appendix D)
o Topical Materials
a. Code of Judicial Conduct The Bangalore Draft (draft ethics principles)
b. Council of Europe Committee of Ministers, Recommendation No. R (94) 12 -
On the Independence, Efficiency, and Role of Judges
Emerging Lessons from Reform Efforts in Eastern Europe and Eurasia
Highlights from the USAID/IFES Global Judicial Independence Guide
Judicial Independence Standards and Principles
Basic Principles on the Independence of the Judiciary
Universal Charter of the Judge (UN Judicial Independence Principles)
o Post Conference Publication, /FES Election Dispute Resolution: Judicial Authority and
Independence, Conference Transcripts and Proceedings.

™o oo

All of these document can be found in the IFES publication “Election Dispute Resolution:
Judicial Authority and Independence,” Conference Transcripts and Proceedings found in Annex
A of this report.

V. IMPACT AND EVALUATION

Throughout the region, IFES has hosted a series of national conferences and workshops on such
issues as the adjudication of election disputes. These conferences have demonstrated that, through
this type of forum, judges gain a better understanding of their roles and responsibilities in the
electoral process and thus become more confident and competent in considering cases. During
national conferences, judges have indicated a desire to learn more about altemative and more
efficient methods of resolving election disputes, such as the creation of specialized courts,
improved training, or temporary colleges to preside over the resolution of election disputes. This
conference provided an opportunity for judges facing similar difficulties in resolving election
grievances to share their experience$ and evaluate which procedures are most appropriate for
their respective countries.

The conference highlighted that the issues of judicial independence and authority are in need of
improvement, especially in the context of adjudicating election disputes. IFES’s goal was to open
the lines of communication between judges with similar experiences and similar problems, but
from different countries, in the hopes that they would communicate and share ideas about how to
improve the current regional situation. IFES did just that. The speakers represented a variety of
international organizations as well as countries, and they offered valuable insights into the issues
at hand. When encouraged to participate in the discussion groups, the participants were eager to
explain the particular problems that they encounter and to offer guidance and suggestions to the
participants from other countries.

The Practical Background and Lessons Learned Papers, designed to guide reformers with
concrete case studies, research and organizational contacts, and references, was provided and
discussed in detail with all participants. The two working groups, international organizations and
regional judges, were able to work together and make the conference a success; if they continue
cooperating and communicating, then the same success will take place in the region through
judicial reform. In this regard, participants from the countries attending now know their
international/European obligations (COE/OSCE/EU Accession) and have been introduced to
international best practices in this field.
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Since the concept of judicial reform is fairly new in the region, most countries are in the
“information gathering” stage. This stage is arguably one of the most important because the more
different ideas and experiences each country is exposed to, the better system they will be able to
develop for their own country. By holding conferences such as this and by facilitating regional
discussions, IFES is increasing the chances that these countries will eventually form credible and
completely independent judiciaries. This conference also served as a reminder to the
participating countries that there are organizations like IFES, ABA/CEELIL, USAID, ODIHR, and
the Council of Europe, who have the desire and the capabilities to assist them couniries
financially and with training in order to help them through this difficult beginning phase. The
conference also focused on the important role the courts have played in the region in resolving
key election disputes regarding constitutional/legal issues over the past decade. It also
highlighted the role of all players in the election dispute resolution process, including the role of
prosecutors in many civil code countries.

The comparative models of the courts in the US, Bulgaria, Armenia, and Western Europe
discussed during the panel presentation highlighted that there is a need for a particular minimum
of judicial independence standards from the point of view of the European integration of those
democracies. Those principles that should be monitored by the transitional democracies and their
systems can be found in various international documents, as well as in various governmental
instruments and such created by the NGOs. Many of these principles are incorporated in the
constitutions, under the common law, or in the codes of judicial ethics. The next step is to try to
practically implement those principles.

VI. RECOMMENDATIONS AND CHALLENGES

The referenced IFES publication on conference proceedings provides a detail account of
recommendations for follow on assistance in the field of dispute resolution and judicial
independence. Highlights focus on the need for more international and regional assistance to be
placed on election law and regulation, judicial independence and networking.

VII. CONCLUSIONS

In conclusion, the conference succeeded in linking the fair and effective resolution of election
disputes issue with judicial independence issues, noting that, without an independent judiciary
and the right of judicial review of CEC decisions, important election dispute issues may not be
resolved fairly and legally, and public confidence and trust in the electoral process might be lost.
The two-day event resulted in fruitful discussion regarding the adjudication of election disputes
and the rights and obligations of the judiciary in rendering decisions. A number of
recommendations were put forth by participants including the need for additional training in this
field as well as introduction of additional judicial independence guidelines. IFES hopes that it
can provide its expertise in this area to USAID as the need arises.
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VII. APPENDIXES

A. English and Russian copies of the JFES Election Dispute Resolution: Judicial Authority
and Independence Conference Transcripts and Proceedings.
The report is also available on line at www.ifes.org.

B. Press Articles and Release

C. Video of interview on BTV Program, “Good Morning Bulgaria.” is available from the
IFES Washington DC Office Resource Center

D. IFES Working Papers: Ethics and Conflict of Interest Rules, Judicial Immunity, Asset
and Income Disclosure for Judges
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Annex A:

English and Russian copy, IFES Election Dispute Resolution:
Judicial Autherity and Independence Conference Transcripts and
Proceedings. Attached as separate documents. (The report is also
available on line at www.ifes.org)
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Annex B:

Press Articles and Release.



(0 OO OO O3 o3 O

FRABHVET NPOKYPOR;

MowHn ¢uiHancos 0l
HKOHOMUYCCKI TPYDHPOBRM
BAHAAT HA HEIABICHMOCTTA
HA CHOEDHATA CHCTEMA, 3d-
ABW FNABKUAT NPOKYPOP
Hyurona dunues suepa. Toil
YUACTBA B KOH(pEPeHUHA 32
pewasane Ha cuaebHu vro-
pose npit w3bopil.

MemitiinaTa cpeaa Cbulo
OKAIBANA HATICK H EBPXY
cweaebuaTta cHerema, Hesa-
BHCHMHTE MarHcTpa™H @
HAMHPAT MOI BAHAHUETO HA
3AKOHONATENHATA W H3MBA-
HMTEHATA BJACT, Ka3a owwe

[MpOBIE
AR Be
CHIURATA BIACY

oBsunHTEen Nel. 3akoHoda-

TenAarT
OBPXH
cupebua-
Ta BRACT
CBC 3AKO-
HHTE, KO-
{ HTO Cb3-
{ napa 3a
Hest. H3-
Hwkona NLAHW-
QUNYEB  repuarta
BAACT [bK BHHAMH Ce €
CTPeMA:A Ja PajtmmpH Bb-
MOAKHOCTHTE CHt 33 BIIHIE
BBpXYy cbaeOHaTa, OOACHM
duaues. ’
Ha cmp, 2

TDVIMDOBIW [BIUMSSET
Vg ChHEGDhMATE BHaGT

Om cmp. 1

Topa cTaBano ¢ Hameca
npu GopMUpaHeTO ChBC-
TaBa Ha cbiebHaTa cHC-
TeMa R ¢ YCJIOBHATZ 34
paborta, KOHTO # Ce CB3-
nasat. Mcropudecky aa-
THCTpaTHTe BHHArH ¢a bu-

nH MeXAy OpaBoTo M No-
JNUTHKATA, IOCOYH [aBHH-
AT TPOKYpOP.
HesasuciyoctTa Hit He €
caMouen, TA CAy#H Ha ob-
L(ECTBOTO M CMApaBeann-
BoCTTa. KpaiiHata He3apu-

CHMOCT o00aue e oTpiua-

HIE HQ CNpaBeLTHBOCTTA,
kasza $umyes. [TpaBocsbau-
€TO B CBETOBEH Maiwad npe-
AMBABA KpiH3a, CMATA TOH.

Heobxoziyo e He camo
pa3aeneHue Ha BIACTHTE,
HO W CBLTPYAHHHECTBO H
GanaHc Mexay TAX cnopen

dumues. Cnopen Hero ¢
HYXHO HAMHPaHE Ha KO-
PEKTHBH MERAY He3aBi-
CHMOCTTA Ha MarHCTpa-
THTE, OT €fHA CTpaHa,.H
TAXHATE o*rronb'pnon

npel oﬁmec-rsom or

ApyTa.




G Bl

CuvpebHa-
Ta BNacT us-
NUTBa BNWA-| (..
HWeTo Ha [~
MOLLHY U~
HaHCOBO-
uKoHoMuYe- |
CKM  rpynu-|:

HWE 3aKOHO-
parenHarta u
n3nbNHUTEN-
HaTa enacr.
Covuma
AeH B Pyce un
B. TuvpHoBO
wedbT Ha KA
CalUOHHUA

POBKY W Ha
MeguiHara Hukona
cpepa, 3an- Qunyes

chA WeaH
Mpuropos | puropos 06-

B4 BYEPA NABHUAT NPOKY-
pop Hukona Qunves Ha
npoeenata ce B CoduA
MexcayHapogHa koHbepeH-
u1A Ha Tema cbaeBHa snact
1 HE3aBUCHMMOCT.

3anutaH oT XypHanuceTh
KOW rpynupoBKK Mma npef-
Big, OUNYEE NOACHK, He U3-
Ka3BaHeTo My € B nhaHeTa-
peH mawab*. Mo MoA npe-
UeHKa JHEC NpaBoCcLANeTo B
ceeToBeH Mawab e B kpu3a,
kasza To#. Cnopepg Hero Te-
mupa 6una Helasucuma ca-
MO $OPMATHO, HO BCBUIHOCT
BLPXY HEA OKa3sany BrvA-

BUHW NpPaBWUTENCTBOTC Ha
CumeoH CaxcrkoByprroTeku,
ye He obuva cubpebHara
Bnacrt. ,f1o-HeraTueHoO OTHO-
LWIEHUE OT TO3W MUHUCTRD Ha
GUHAHCHTS He CbM cpeuwlan,
BbApeKKM Ye chbM paboTin ¢
yeTupu npaeuTencrea’, ofa-
su Mpiropos, umaikm npeg-.
BUL OCKbOHUA Brogwer Ha
Temupa. ,Crpebuuat BGio-
[KeT e cpef Hal-npuevne-
ruposanuTe 3a 7. T. 1 fe 3a-
BuLeH ¢ 25% CNPAMO npeg-
x0AHaTa rofuHa 3apagm cb-
neBrata pedopma’, OnNOHU-
paxa My ofaqe oT M®.

3 C) o o O




CLREBHATA BAACT U3NWIBA BIUAHNETO
HA MOLLIHW GUHAHCOBO-NKOHCMUMECKN
FPYNUPOBKW W HA MEﬂMﬂHA}’A CPEOA

Tona ka3l B BETHK HL MeEway-
naponHatd rxoudepenuns “Pe-
uiapatic Ha COOPOBE, CBLPIANM
¢ u3Bopy: ceachia BRACT H lc-
I3DHCIMOCT” TIABHHAT NPOKY- .
pop Huxkona <unycs. -Ilpen &p P :
Kyphanueri toif He Ha3osa. Kou- -
KpCTHH GHHANCOBH rPYNHPOB-
ku. Tlo Moa npeuenxa jutec npa-
BOCLOMETO B CDETOBEH Malab
c b xpi3a, kaza ¢uayes. Co-
ncbnata waacT ¢ opmanio g-
3aBHCHME, HO B NCHCTBHTES-
HOCT TA TP BAHAIHETO 112 3a-
KOOAATEMIATA M HINBIMKTE- N
HaTa BaacT, gobasy Tod. Cmo- L
pen nero chpeBuata BracT B~ - | -
naru €& © HaMupana Mexy k &
npanoTo H moautnkata. Benpo- [ ¢ Qf E
CbT 33 HCILBHCHMOCTTA Ha Ch-

AcBnata BnacT MMA K QUWC CAMY  Hproea Duaves

acnekT, neduepra dunues. IMo ’

HEroDC MIICHHE He3aBUCHMOCTTA Na CBHAMHTC HE MoxXe fa 6bic
camouen - T4 TpAbna hna ofchy#Ba uHTEpecHTE HAa OBUICCTBOTO H
na cnpasepnnsocTta. Ilopank ToBa kpaflHATa HEIABHCHMOCT ¢ OT-
PHUAHKE HA COPABERINBOTO npaBochine. Hyxuo ¢ e camo pa3-
ACACHIC HA BNACTHTE, HO M CHTPYOHHYCCTBO I Danaue mexny Tax,
kaza Pumyes. Cnopen Hero ¢ HcoOXoAMMo HAMHUPAHE KA KOPCKTH-
BHTC MCAJY HC3IABHCMMOCTTA N3 MITMCTPATHTE, OT € CTPaHa, H
TAXHATa OTrOBOPHOCT Npel OBWECTBOTO, OT Dpyra.




26 gaca &L

Buarapus

27 anpun 2002 r. 4

Criopen BCII v Hurona duaaen

Laasnuam IlpOlC_}’pOp eunu u .Meaumne, coquamzcmume gewanm kpax na ()EMOI»[)GI{HH"!H

3a nLpun LT ynpannana-
O MUCBEICTRO 18 MOXKE [
WIEALL B PEINpa pellie-
1R, JLnpakaninere w nonirt-
HECKITE CTPYRTYpY €2 1oj-
MEHEIt, 3 NIPARITERCTROTO
APPYIHTH IDYINCIRE HPOKA-
NAT AU 1 KOPOOPATHTIEN
mtrepeen”, Tana  annirxa
‘l\'lllll.'“" men |‘l:||1l'l:|$ﬂ.‘lrl“.l n
PO ACKAQDANMA, ODO-
SIETENA BUCHA.

Moty dumatcont  u
HXONORSIIECKN FPY 3 ORI

AMUAAT Ha

cuAiebnara enacr,

TURRN CLULO DHEpA FRABHIAT
npokypop Hirkona Danuce
M MeXpyaponen ceMnhiap
7 METARNCHMOCTTA NA Che
peGuara cucrema.  Tlpen
WYPHATHCTU TO{ Ie XOHKpe-
TImpa KOt myl‘lllpﬂl‘ll{ll M
upensun. Bupxy npanoch-
JIMETO OKQING BRLAMIE 1 ME-
AURIATA  CPERa, RODBANN
DiAYEn B HIXAIBAUETO OO,

Cropen rnapuix npoxy-
Op cLACGNATI BAACT & CAMO
thopuanio NCIABUCTEMA,

10 e mrterp wernrsy nracr

P‘IMEH OBYAPOB

DIUATT C¢ € CTPEMUNA NG P
UINPARA BLRIMOKHOCTIITS 33
DHUAILE DRPXY cLhetiaTa -
uuperopmupae tacLeTa-
0 112 MATUCTPATICTE, 11 *Iped
MITE[ANNITE YERONIA,
KOIfTO CBINARA 3a palioTa na
MaMmcTpaTypaTa®, ofscnn
TOU,
3am-MmMcTLpLTIANDA-
DOCLICTO
Hernena Tavesa sefHATS
HY OnoXKpa,
e fe SITLAMSTEN AT

nrarr A NHenraer o npfiet

CRIET HATHAADI CLANNTE N
HIPOKYpOILTE.

ATtaxara wa BCIT n Ha-
ponuitoTo culipame rux Ge
HO NOBO KPR Ha BTOPITA
coCUN A CKLATHTE  XaTO

yopapasmug., 1 Tateana-
Ti, KORTO CLOYRIEXTE NPeiN
COMMITD, €€ YIORU B MIe:
pus ™, sansn Pysen Ouuapon
OT SIMETO 11D JAShITE,
Yepnewirme OHuny roroni
1AK 1 TOCTUT U0
HHTC OPUOPUTETH AN bap-
THENHTE, 100T0 |, CHIHIHTE
i neANKORYHIn®, K On-
SEAPHM It MISSHICTBOTO,
Toit obaue nocoty, e
BCT1 nie ocTane KoHoTpys-
TIRIR, KO HMA SIENO0YCKA-
e NAMEED N nef'bPAIIE
wrrepects M CTpyxTYpH A
YOPALREIMETO™ M NaNor ¢
BEIHKH NOANTHYECKI Clny
1A HIIMIANE OT KPHIATR,
TiponanwT na 1J1CB me
pomi Gearapekus Juo Men,
UPERYUPEAARAT Olte B jic-

KHADANART €1 Mepnemine,
LCxpamaTe i cowTa 0T-
FONNPHOCT - TOND e € Apo-
DTN 1A MHAATA JEMOKDNTH -
A BOANTHULECKACHCTEMD, 10
tnengal{MAT cnacuTen
Hoe [1a He e TYonxosa
MITHHYEH
1 APHCTOX PATHHCN KT CC-
NN ET, Bl Ce K LA
MINHUCTHOTO Ull'!:i[‘ﬂll.
Sapayut GeputoTuyTa Xopara
CTABTN ORATAIBIN WA KPAI -
10 RACKS HAW KPAN0 A9
NEMATOrus,
[TpeneSpexenneTo KL
ONOIUIHIRTA 11 YHHIMTEANO-
TO TONOKCUNE HA Na[IR-
MEICTT N[N, ML AETCANa-
Ta nnacr cinopen BCI no-
HTAPS YOPIARCIIE T 1 Ko-
cron.{24 waca)}

/ Mmbnaqmrra @8 CKouYvna Ha 5,2%.
v/ Pacto Teprosckuar foduynr: aa 2
moceua o 160 unH. aqonapa -

OT M¥HanaTa roguHa.

v C 10% napar npo,qaxtﬁwro B MHAY-

CTPHATA.

|/ Ha,qp\axxa'ra Ha t qoun LE] uap'r ]

28% nosgde

»_nwwe. -

288 ns. - ¢ 13 nB. noBB4Ye OT AOXEMBPK
2001 r.
v 50% ca xopata noAa npara wa GeAa-
HOCTTA NPO3 MAPT Ta3W FOAMHA - NP0 fo-

xaulpu 200% r, ca 6unyu 40%.
v 180 000 goya ca oTNaAHANK OT Yuu-

FZANACAIBENTAPHA

Cepren Cranuwes

3aMUHARA 3a NoHA0H
Ha 7 man Ha paboTHa bu3nTa
NO NOKaHa Ha ynpasnapaw|a-
Ta fenbupucTka naptua.
COUmmADPLT WO £8 CPALYHO C
OPUTAHCKHA BLHILBH MHHWC-
Tuep PobwH Kyk, xodTo 0 st
we Ha MapTuATa Ha espo-
NONCKWUTO COUNANKUETH.

Paznaeat GeannarTHa
HHUra 32 panara

B ranepwATa Ha NONCKHUA WH-
¢THTYT B Codhva oT Buopa.
Waganusato B8 Bwnrapun o
CNOUMANKD 33 DHIXTATA Ha
CBOTHADTOYYHACOT2I 020
Mad, ABTOP wHa KeWrata
Moan Napen 1I - nana, Ka-
KbLBTO HB & uMano” 8 ortou
Mouncnap ManuHCKH, MU0
NPUATON HA CDBTHA OTONY,

3JanoH cpewyy
AUCKPUMHUHALWATA
e ce npueme

10 KPAR HA MAR, CLoSum fo-
nyTatet o7 [INC MNotan hio-
CTEH HA KONOKBMYM 33 HHTS-
rpayMATa Ha Typymte B Mep-
MakruA u Benrapua. tiirna ga
€0 Cb3f18A8 CNOLKOMHCHA ND
CNA3BaHe KA YOBBWKWTD
npasa.,MocTan bun npuTtec-
HeH OT PponaraHAaTa Ha an-
THCOMMTCKH W (DAWMCTRH
waoA Y vac, OTyaRHuTe OT
HOAHOCTTA Cn OBArapH Mo-
»ONo fa 0SBMHAT 33 npodno-
MMTO CH MANLMHCTDATA,

YBeNiyanane Ha PYCHUTE
WHBECTHLWK ¥ HAC

o6CchbAMXa BUDPA nOCHaHK-
KT Ha Pycun Bnaguuup Tu.
TOB 1 3aM, -wepeT HA HACE
Aawnon Burues. flunnoua-
THT €O HHTOPOCYRAN H [OKL-
A8 o cTarkana benrapua ¢
8ARNMNNBronNINTe



o C3 3 3

]

JIFIES
4id o

)

MAKING DEMOCRACY WORK

INTERNATIONAL FOUNDATION FOR ELECTION SYSTEMS

1101 15" Street NW, 3rd Floor - Washington, DC 20005 USA - (202) 828-8507 - Fax (202) 452-0804 - www.ifes.org

FOR IMMEDIATE RELEASE CONTACT: Keenan Howell
+1-202-496-4186
khowell@ifes.ore

IFES to Host Adjudication of Election Grievances Conference in Eastern Europe

Washington, D.C. — April 15, 2002 — The Intemational Foundation for Election Systems (IFES) and
the U.S. Agency for International Development (USAID) will host a two-day conference entitled
“Election Dispute Resolution: Judicial Authority and Independence” in Sofia, Bulgana, April 26-27,
2002. Law experts from around the world will focus on key election issues, standards and the role of the
judiciary, and uniform enforcement of election laws. Speakers will include The Honorable Bohdan
Futey, U.S. Court of Federal Claims; Patrick Titiun, Legal Advisor for the Council of Europe; Ewa
Eliasz, Senior Legal Adviser with the Organization for Security and Co-operation in Europe Office for
Democratic Institutions and Human Rights; and The Honorable Enrique Arnaldo-Alcuvilla, Member of
the General Counsel of the Judicial Council of Spain.

A global consensus has recently emerged that the institution of the judiciary is fundamental to the shared
goals of promoting sustainable economic growth and democratic governance, as well as free and fair
elections. The Conference will provide the audience of CEE and NIS Supreme and Constitutional Court
Judges an opportunity to exchange ideas and learn about internationally recognized performance
standards, best practices, and tools used to evaluate the performance of the judiciary in resolving
election disputes. Relating topics from the USAID/IFES Judicial Independence Guide, the Conference
will examine how emerging and transitional democracies can bolster this often-neglected institution.

“The Adjudication of Election Grievances Conference will help familiarize judges with their role in the
electoral process, so they are better prepared and more willing to meet their responsibilities,” said Keith
Henderson, IFES’ Senior Advisor for Rule of Law. “It will advance general steps towards improving
the transparency, efficiency, and consistency of procedures for resolving election disputes and it will
promote best practices and democratic legal norms throughout the region.”

4

For more information regarding the “Election Dispute Resolution: Judicial Authority and Independence’
conference, please contact Keenan Howell, IFES Press Officer, by telephone at +1-202-496-4186 or by

ematl at khowell@ifes.org.

##H

IFES provides professional advice and technical assistance in the promotion of democracy worldwide
and serves as a clearinghouse of information on governance, rule of law, civil society, and elections.
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Annex C:

Video of interview on BTV Program, “Good Morning Bulgaria” is
available from the IFES Washington, DC office Resource Center



o OO O ¢CO O OCOCcoOoO OO Oo;oC@ccd;m o ;o 4o

Annex D:

IFES Working Papers: Ethics and Conflict of Interest Rules,
Judicial Immunity, Asset and Income Disclosure for Judges
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MAKING DEMOCRACY WORK
IFES WORKING PAPER: Judicial Immunity

“Judges in most of the countries are subject to criminal prosecution, with minor
limitations. The Supreme Judicial Council can lift the criminal immunity enjoyed by
Bulgarian judges if the council is satisfied that there is sufficient evidence of serious,
deliberate offense. (Grosev and Boev Report) In an effort to crack down on corruption,
the Ukraine Parliament amended the Law on the Status of Judges in fall 1999, removing
barriers to the prosecution of judges for criminal acts. (Fitzmahan Report)"”!

I. Introduction.

Judges perform their function issuing binding decisions that resolve conflicts of juridical
relevance. For that purpose, judges are invested with the legal power to resolve interagency
disputes, settle property disputes and to protect peoples’ legal rights within certain due process
standards. However, in order to accomplish this complex public service and to maintain public
trust, the time-tested policy of judicial immunity has been in place in both common law and civil
law countries throughout modern world history.

The judicial function, however, can be disturbed by different factors. A typical case is the
intrusion of the legislative or executive branch in judicial decisions. Also, the judicial function
can be target of attacks by non-public interests either from individuals or from social actors.
Protecting the judicial function against abuses and undue interference or harassment is a central
aspect of judicial independence. Thus, the doctrines of judicial independence and judicial
immunity are inextricably linked.

Historically, judicial immunity was absolute.” Thus, judges were immune to virtually any
claim against them. Today, the predominant doctrine and legislation related to judicial immunity
is moving more towards what may be called “limited immunity.” It distinguishes between acts
performed by the judge in his or her official capacity and acts those outside the scope of his or
her official judicial jurisdiction. Only the former is viewed as deserving of judicial immunity in
most countries. The rationale behind limited immunity is rooted in protecting the judicial
function in itself and in not allowing those sitting in positions of public trust to abuse the judicial
immunity privilege — if they are engaged in activities outside the scope of their official power.

While there are no uniform criteria at national, regional, and international levels
regarding what kind of non-criminal acts would be protected by judicial immunity, judges in
most countries are subject to criminal prosecution with minor limitations. The main variance
from country to country relates to how this any form of judicial immunity is rescinded or how
disciplinary action related to civil acts is handled. In most countries, non-criminal discipline is
administered by the judicial council or judicial commissions.

' Emerging Lessons from Reform Efforts in Eastern Europe and Eurasia in Guidance for Promoting Judicial
Independence and Impartiality, 2001, USAID Technical Publication
% Abimbola A. Olowofoyeku, Suing Judges : A Study of Judicial Immaunity . Claredon Press Oxford. 1993 Chapter I
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II. Judicial Immunity Standards and Norms in National Constitutions

While most national constitutions reviewed also recognize the principle of judicial
immunity, the doctrine is subject to various conditions in different developing and transition
countries. As illustrated below, there are differences in the scope and type of responsibility of
judges:

The Czech Republic. The Czech Constitution in article 36 (3) prescribes that “everybody is entitled to
indemnity for damages caused to him by an unlawful decision of a court.”

Spain. Article 12] of the Constitution of Spain states: *Damages caused by judicial error, as well as those
arising from irregularities in the administration of justice, shall give rise to a right to compensation by the
State, in accordance with the law.”

Peru. The Peruvian constitution of 1993 establishes as a principle of the jurisdictional function in Article
138 (7) that the individuals may ask for indemnity by judicial errors.

Bulgaria. Article 132 of the Bulgarian Constitution provides that ... (1) Justices, prosecutors and
investigating magistrates shall enjoy the same immunity as the members of the National Assembly and (2)
The immunity of a justice, prosecutor or investigating magistrate shall be lifted by the Supreme Judicial
Council only in the circumstances established by the law.”

China. The Constilution of China prescribes that judges shall be punished or fines if they purposely come
to a wrong judgement and this causes damages to the State or citizens’

Poland. In the case of Poland constitution a judge is protected by immunity. He cannot be detained or
prosecuted by any means juridical or administrative without the permission of the competent disciplinary
court. The only exception is in case of flagrante delicto.*

Russia. For the Russian constitution judges are inviolable. According to the Federal Law of April 1995
“On the State Protection of Judges” +inviolability of the judge includes inviolability of his home, office,
property, documents and means of transport. A judge is not prosecuted for the expression of an opinion or
the taking of a decision except if this decision constitutes an abuse of power.’

III. Judicial Immunity Standards and Norms in International and Regional Instruments

A review of a number of international and regional instruments related to the judiciary
reveals they contain many similar judicial immunity standards and principles. A common aspect
among these texts is the distinction between acts committed in the exercise of judicial function
and acts committed beyond this function. For example:

? Xu Chongde and Yansui Chang People’s Republic of China In International Encyclopaedia of Laws Vol 2
Constitutional Law kluwer Law International 2001 pp87-88

* Aleksander Patrzalek, Boguslaw, Banaszak, Artur Preisner, Josef Repel and Kryzsztof Wojtowics Poland In
International Encyclopaedia of Laws Volume 4 Constitutional Law Kluwer Law International 1993 p.120

% Irina Bogdanovskaia and Tatiana Vassilieva The Russian Federation In : International Encyclopaedia of Laws Vol
4 Constitutional Law Kluwer Law International 2000 p 114
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The Declaration of the Independence of Justice of the Montreal Declaration, article
2:24 (1983), provides that: “Judges shall enjoy immunity from suit, or harassment for acts and
omissions in their official capacity.”®

The Basic Principles on the Independence of the Judiciary (1985) consecrates the rule
of judicial immunity with respect to civil liability for damages caused by judges and the State’s
duty to compensate. According to article 15: “Without prejudice to any disciplinary procedure or
to any right of appeal or to compensation from the State, in accordance with national law, judges
should enjoy personal immunity from civil suits for monetary damages for improper acts or
omissions in the exercise of their judicial function.”” This principle is also ratified at regional
level in the Beijing Statement of Principles of Independence of the Judiciary (1995) whose
article is a reproduction of the article 15 above mentioned.?

The Universal Charter of the Judge (1999), article 10, has a broader scope regarding
judicial responsibility: “Civil actions in countries where is permissible and criminal action,
including arrest, against a judge must only be allowed under circumstances ensuring that his or
her independence cannot be influenced.”

The Beirut Declaration, article 1.5, also notes a distinction between judicial and non
judicial acts: “Judges shall have immunity associated with their jobs. Except in cases of illegal

acts no {udicial measures shall be taken unless upon a permission issued by the highest
M kad 0
council.

The Statute of the Inter-American Court of Human Rights, article 15 (2), states that
“the judges of the Court be held liable for any decisions or opinions issued in the exercise of
their function.”"

The Statute of the European Court of Justice, article 3, provides an even more
comprehensive position noting: “The judges shall be immune from legal proceedings. After they
have ceased to hold office, they shall continue to enjoy immunity in respect of acts performed by
them in their official capacity, including words spoken or written.” The Court sitting in plenary
session, may waive the immunity. Where immunity has been waived and criminal proceedings
are instituted against a judge, he shall be tried, in any of the members States, only by the Court

competent to judge the members of the highest national judiciary « 12

% Abimola A. Olowofoyeku supra 1 at |

T Basic Principles on the Independence of the Judiciary, 7™ UN Congress on the Prevention of Crime and the
Treatment of Offenders, Milan, ltaly, 08/26-09/06/1985, GA resolutions 40/32 of 11/29/1985 and 40/146 of
12/13/1985, UN GAOCR, 40" Session, Supp. no.53, UN Doc. A/40/53

8 Beijing Statement of Principles of the Independence of the Judiciary in the LAWASIA Region, 08/19/1995, Beijing,
China, 6™ Conference of the Chief Justices of Asia and the Pacific

® Universal Charter of the Judge, 1999, General Council of the International Association of Judges

® Recommendations of the First Arab Conference on Justice, " Beirut Declaration”, 06/14-16/1999, Conference on
“The Judiciary in the Arab Region and the Challenges of the 21* Century”, Beirut, Lebanon

" The Statute of the Inter-American Court is available at hitp://www.cidh.org/

12 The Statute of the European Court of Justice is available at http://curia.eu.int/en/ixts/acting/statut htm
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The European Charter on the Statute of the Judge, article 5.2, states the a judicial act
would not be protected by: “illegitimate damages following a judicial decision or the behavior of
a judge give rise to compensation from the State. The Statute may provide that the State may sue
the judge for reimbursement if the grossly and unjustifiable disregarded the rules within which
he exercises his functions.”"

International Association of Judges (1980). In 1980, a Study Commission raised the
issue of whether a judge’s negligence in the exercise of his functions should give rise to civil
liability.'* Recognizing that judges may incur civil liability raises several concerns. First, it could
affect their independence [the threat of civil proceedings may affect their impartiality]. Second,
civil proceedings against judges could lead to the retrial of the dispute, whether directly or
indirectly. Yet, some members thought that, despite these dangers, negligence should give rise to
compensation. The Commission drew a distinction decisions resulting from mistake of fact or
law, which should never give rise to liability, and cases of gross negligence and grave
misconduct — “wrongful acts or omissions which could not arise in relation to judges who carry
out their duties in a normal and reasonable manner.” Yet, if judges may be held liable, when and
against whom should compensation claims be made? First, the Commission held that “in
principle no such liability could be considered unless and until all means of redress had been
exhausted”. Second, the Commission noted that civil proceedings could be brought 1. Against
the State alone ... 2. Against the judge alone ... 3. Against the State, which in appropriate cases
can have recourse against the judge. 4. Simultaneously against the State and the judge.” It was
however of the opinion of the majority that only the third solution was admissible.'

IV. A Comparison of Judicial Immunity and Parliamentary Immunity Principles

Judicial immunity and parliamentary immunity have traditionally been considered as two
distinct institutions with different scopes; however, at present both kinds of immunities present
more similarities than differences. These circumstances have led some to consider that both
could be equated.

From a historical perspective, parliamentary immunity, like judicial immunity is a
universal principle acknowledged in democratic societies governed by the rule of law and the
separation of powers principle. Absolute judicial immunity is a historical remnant of the
monarchal conception of the administration of justice and tracked the absolute immunity of the
King (historically the judges were speaking for the King) and the modern trend is to qualify
judicial immunity.

From a political perspective, parliamentary immunity relates more to the political
activities and free speech rights of elected politicians. On the contrary, judicial immunity has the
objective to eliminate whatever extra-legal element (political considerations) that might disturb

* European Charter on the Status of Judges, 07/08-10/1998, Councit of Europe, Strasbourg, France

" International Association of Judges, First Study Commission, Meeting in Tunis 24-25 October 1980 available
http:/fwww.iaj-uim.org/ENG/01/1980.htm! p. 1. This paragraph is based on the conclusions of the First Study
Commission on The Liability of Judges.

13 1t shoutd be noted that further work is being undertaken by the First Study Commission of the International
Association of Judges. Indeed, the issue for reflexion in 2002 is “Civil Liability of Judges” and the questionnaire to
be filled out by experts of each country is available at
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the correct application of the rule of law. Judicial immunity protects the judicial function and,
altogether, the compliance with the rule of law.

From a functional perspective, since members of parliament generally serve for limited
tenures and are elected, they are more accountable through the political election process than
most judges, which makes the issue of immunity less permanent in nature. Conversely judicial
immunity is designed to be permanent in nature, since judges usually serve for longer periods of
time.

V. Conclusion

Judicial immunity is a very important component of judicial independence and like other
rule of law issues has become globalized. Thus, countries should consider harmonizing at their
laws and policies with emerging national, regional and international norms. This challenge
covers different areas, including civil, criminal and disciplinary actions. It is also important to
define the role of the State regarding the duty to compensate the victims of judicial errors.
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IFES WORKING PAPER: Asset and Income Disclosure for Judges

“Although judges often balk at the invasion of privacy that disclosure of their private
finances entails, it is almost uniformly considered to be an effective means of
discouraging corruption, conflicts of interest, and misuse of public funds. Applicable
laws generally require disclosure of judges’ assets and liabilities when they are appointed
and annually thereafter, so that unexplained acquisitions of wealth or potential conflicts
can be challenged. Here again, civil society groups and the media play a key role in
ensuring that these laws are enforced and the information disclosed is accurate, timely,
and comprehensiwe.”I

I. Introduction and Overview

In the fight against corruption, the disclosure of assets and incomes of public officers has
become a core issue, particularly in the last ten years. This obligation was directed primarily to
elected officials, as legistators, and to appointed officials, as well as those in central government.
Several countries have adopted legislation on this issue’, and some countries establish this

obligation in their Constitutions®.

More recently, the issue concerning the disclosure of assets and incomes related
specifically to the judiciary has now also become an issue in many countries. However, only a
few countries have specific legislation on this topic and even fewer have experience in
implementing effective systems of disclosure.

There is not a clear consensus as to what countries are doing on this matter. The
obligation of disclosure derives from different sources in different countries. As previously
mentioned, some Constitutions address the issue, but most frequently, legislation and court rules
are the sources of this obligation. Even then, there is no one model. Some countries have public
officers’ assets disclosure laws; others have access of information laws; and, in some countries,
the judiciary itself regulates the matter.

II. International Principles

There are several treaties and conventions that address the issue of judicial independence
standards and principles®, but none of them address directly the issue of assets disclosure in the
judiciary. Nevertheless, there are some provisions on these conventions that can be considered
sources for the disclosure obligation. The UN Basic Principles on the Independence of Judiciary

' Guidance for Promoting Judicial Independence and Impartiality, 2001, USAID Technical Publication

% See, inter alia, Great Britain, France, U.S, Mexico, Brazil, Argentina, Poland.

3 See, inter alia, Colombia, Morocco

* UN Basic Principles on the Independence of the Judiciary (1985), the Universal Charter of the Judge (1999), the
European Charter on the Statute of the Judge (1998), the Beijing Statement of Principles of the Independence of the
Judiciary in the LAWASIA Region (1995)
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(UNBP) establishes that the judiciary shall decide matters impartially, without improper
influences and inducements; and, there shall not be inappropriate or unwarranted interference
with the judicial process.’

Based on these principles, the UN recognized the importance of developing practical

tools to avoid improper influences on Judges. In 2000, it promoted a meeting of a group of
experts — the Judicial Group on Strengthening Judicial Integrity — that drafted a Code of Judicial
Conduct (the Bangalore Code) in 2001.% This code provides specific rules related to assets
disclosure. The main provisions are the following:

o

A judge shall not serve as the executor, administrator, trustee, guardian or other fiduciary,
except for the estate, trust or person connected with a member of the judge's family and then
only if such service will not interfere with the proper performance of judicial duty [rule
1.15].

Save for holding and managing appropriate personal or family investments, a judge shall
refrain from being engaged in other financial or business dealings as these may interfere with
the proper performance of judicial duties or reflect adversely on the judge's impartiality [rule
1.16).

A judge and members of the judge's family, shall neither ask for, nor accept, any gift,
bequest, loan or favour in relation to anything done or to be done or omitted to be done by
the judge in connection with the performance of judicial duties [rule 1.20].

Subject to law and to any legal requirements of public disclosure, a judge may receive a
small token gift, award or benefit as appropriate to the occasion on which it is made provided
that such gift, award or benefit might not reasonably be perceived as intended to influence
the judge in the performance of judicial duties or otherwise give rise to an appearance of
partiality [rule 1.21].

A judge may receive compensatfon and reimbursement of expenses for the extra-judicial
activities permitted by this Code, if such payments do not give the appearance of influencing
the judge in the performance of judicial duties or otherwise give the appearance of
impropriety, subject to the following restrictions [rule 1.22].

Such compensation and reimbursement shall not exceed a reasonable amount nor shall it
exceed what a person who is not a judge would receive for the same activities [rule 1.22a].

Reimbursement shall be limited to the actual cost of travel and accommodation reasonably
incurred by the judge and, where appropriate to the occasion, by the judge's family. Any
payment in excess of such an amount is compensation [rule 1.22b].

A judge shall make such financial disclosures and pay all such taxes as are required by law
[rule 1.23].

5 UN Basic Principles on the Independence of Judiciary (1985) (UNBF)
8 Code of Judicial Conduct - The Bangalore Draft (2001) The foltowing list of provisions is based on rules 1.15,
1.16,1.20,1.21, 1.22 and 1.23
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I1. Fight against Corruption Efforts

Several conventions have been drafted to prevent and combat corruption. The Council of
Europe Criminal Law Convention on Corruption (CoE convention) regulates aspects of conduct
of “public officers”, but makes no provision about assets disclosure.”

The Economic Cooperation and Development (OCDE) Anti-bribery Convention of 1997,
also deals with corruption. It is narrowly focused on obliging parties to make it criminal offense
for a person or enterprise to offer, promise or give bribes to foreign public officials in
international business transactions.

The Inter-American Convention against Corruption (OAS convention)® establishes rules
to prevent corruption among public officers. The OAS convention defines as public officer any
natural person who is on behalf of the State or to the service of the State or a state agency, no
matter if the person has been appointed, selected or elected. The OAS convention provides
definitions about different acts of corruption. It also establishes that the countries must consider
as a crime the illegal enrichment, this means a significant increase in a public officer’s patrimony
related to his or her incomes, during his or her services, and it could not be properly justify.’

The OAS convention created the basis for the obligation of asset disclosure imposed on
public officers in the Americas. Some countries have adopted legislation in this sense but judges
are not always included among this public officers.

In accordance to this convention some countries, such as Brazil, Mexico, Colombia, El
Salvador, Honduras, Costa Rica, Nicaragua, and Argentina have specific assets disclosure rules.
Some of them mention specifically who are the obligated subjects. The OAS has made a sample
of the legislation to be adopted by the nations, but it does not mention specifically judges.

The OAS convention is narrower than the CoE convention in regard to criminalization. It
addresses both domestic and transnational bribery, but only when public officials are involved.
However, its international cooperation aspects are similar to the CoE convention and it also
includes a broad range of measures to prevent acts of public corruption, a feature not present in
the CoE convention.

IV. The International Arena: Source of the Obligation
There are three basic sources of the assets disclosure obligation:
a) Constitutional Obligation: Some constitutions provide that public officials are

obligated to disclose assets. For example, Colombia incorporated this obligation in its
Constitution.'®

" Council of Europe Criminal Law Convention on Corruption (1999), ETS no.173

8 Organization of American States Anticorruption Convention (1996)

% The CoE Convention explicitly includes judges among public officers, while the OAS Convention refers to them
implicitly.

1 Constitution of Colombia, article 122
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b) Legal Obligation: The majority of the countries regulating this issue require
disclosure by statute, although there are different types of Acts related to this conduct. Examples
include:

Poland. The draft law Freedom of Information Act'', prepared by a coalition of NGOs, grants the access to
information held by public authorities. The law requires that these authorities (judges are specifically
included) shall provide information, inter alia, about: annual salaries, other incomes, benefits and
privileges related to the function. Also provided shall be property statements.

El Salvador. The Illegal Enrichment Law'? requires public officials including judges to file an affidavit
with a state entity. The subjects included in this legislation are public officials and any individual who is
responsible for managing public assets. The law mentions specifically, inter alia, Supreme Court justices,
Judiciary Council judges, electoral judges, court of appeals on taxes judges.

Uganda. The Leadership Code of Conduct is enforced by the Constitutional office of the Inspectorate of
Government (ombudsman) which is charged with the overall responsibility of fighting corruption. 1t is
applicable to all public officers including judges. This Code establishes the obligation for all public officers
of making disclosure of their assets.

¢} Court rules: In some countries, such as Argentina, the judiciary itself regulates the
conduct of the judges.

Argentina. The Supreme Court adopted conflict of interest guidelines by Court Rule that are similar to
those found in the 1995 Public Ethics Law (which pertains to public officers in the Central Government).
This law establishes that every public officer in the Central Government shall make disclosure of his assets
in an affidavit (which shall be deposited in the Anticorruption Office). However, the law does not include
judges because the Constitution of Argentina and in the judicial precedents prohibits the executive and
legislative branches from adopting rules for the judiciary. The law invited the other powers of the state to
adopt similar rules.

The United States. The Judicial Code of Conduct was passed in 1995. Its main provisions are the
following": a) A judge should uphold the integrity and independence of the judiciary; b) A judge should
avoid impropriety and the appearance of impropriety in all activities; ¢) A judge should regulate
extrajudicial activities to minimize the risk of conflict with judicial duties; and, d) A judge should regularly
file reports of compensation received for law-related and extrajudicial activities.

V. Kind of Assets and Incomes to be Disclose and Where the Information Should be
L.ocated

When addressing the issue of assets disclosure it is fundamental to find a balance
between the kind of information available to the public needed to restrict the possibilities of
corruption against a judge’'s rights to privacy and security. It is also important to consider
whether judges’ family members’ assets are included in the reports that they must make. If
family members are not included, the whole system could be undermined because judges can
easily avoid controls.

"'11legal Enrichment Law (1959, amended 1974, 1992)
2 Ereedom of Information Act (2001)
BJudicial Code of Conduct, canons 1, 2, 5 and 6
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A cursory review of existing laws reveals there is no one model law or policy regarding
exactly the range of assets judges should disclose. To some degree it depends, inter alia, on the
development context of the country in question. Obviously, in some countries privacy and
security concemns are greater than others, and these issues must be factored into the law and
policy itself. For similar reasons, it is important to determine carefully the place where the
information will be filed and who will be responsible for it.

United States. Until a few years ago this information was only available by going to the Washington D. C.
at the Administrative Office of the U.S. Judicial Conference. After strong criticism, judges agreed to post
special order forms on the Internet, and at every federal courthouse in the U.S.

Argentina. For security reasons, the decision of having the information available on the Internet that was
debated over a two year period. The decision was made not to publish the information on the Internet
(except for those judges that voluntarily accept to do so), and make it available to the public only upon
personal request at a specific location.

Regarding the kind of assets to be disclose, different countries have likewise adopted
different models depending on the development context:

Broad Disclosure. In the United States, there is an cbligation to make a broad accounting of financial
holdings, including a list of gifts, lectures fees or other outside incomes. However, there has been some
criticism of some judges not fully disclosing their having received trip expenses from private sources and
these rules are still under debate.

Medium-size disclosure. In Argentina, judges are exempt from declaring some kinds of property if it
might jeopardize their security. For example, judges are not obligated to submit details of the place where
they live or their credit card numbers.

Narrow disclosure. Judges must declare only incomes — assets are execmpted.

VL. Procedure for Public Review of the Information

As noted above, if the procedure to consult the information is too restrictive, the risk of
undermining the underlying objective to disclose looms large. On the other hand, if the privacy
or security risks are too high in some countries, the likelihood of compliance or the propriety of
providing the information may be questionable.

United States. Until recently, the U. S. required a fairly complicated administrative process, which
required someone to physically visit the Office of Administrative Courts in Washington, D. C. and a
signature of a notary public before information could be made available to the public. However, the
Judicial Conference has now streamlined the process and approved reforms to facilitate this procedure. For
example, the Conference voted to slash charges for copies of the reports by 60%; dropped a requirement
that each request must be signed by a notary public; provided that court officials should supply each of the
nation’s 2000 federal judges with standardized checklists to ensure that judges accurately complete
disclosure reports and identify all financial conflicts; ordered development of computer systems te help
judges and their clerks compare their stocks holdings with the names of litigants in their courtrooms; and,
ordered a committee to consider requiring each corporation involved in litigation to list all its parent and
affiliated companies as way to help judges identify conflicts.

Another issue under discussion in some countries is whether judges should have the right
to know the identity of people consulting their files. If yes, the public could be discouraged from
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checking these reports. On the other hand, prohibiting judges access to that information may
encourage speculators and criminals to obtain information that can be used to bother the judges.

VII. Individuals Obligated to Disclose

Many civil code countries have laws that obligate “public officers” to disclose their
assets. Thus, it is important to know the legal definition of a public officer in each country. It
appears that in most countries judges are included in this definition, as well as other members of
the judiciary such as prosecutors and judicial officers.

VIIL. Judges Must Receive a Reasonable Salary

Many judges, policy makers and development specialists believe that it will be difficult to
expect full compliance with any disclosure laws until judges are paid sufficient wages to
maintain a respectable living. This is a huge problem in many developing and transition
countries.' When the payment is not enough to live with dignity and feed their families, judges
may be compelled, like other civil servants, to find another source of legitimate or illegitimate
income to supplement their salary. United Nations experts have urged that pay raises should be
instituted, citing the value of insuring the financial independence of judges and the appearance of
propriety, alongside incentives for disclosure standards, compliance and enforcement.

1X. IFES Asset/Income Disclosure Checklist

The following are some key issues that must be addressed when thinking about drafting
legislation on income and assets disclosure:

Is there any rule that makes assets disclosure mandatory for judges?

Is the disclosure obligation made by, Constitution, law or judiciary decision?

Who are the obligated subjects? Only judges, or other judicial officials also?

Does the judge have to report family members’ assets?

Which kind of assets and incomes are to be disclosed?

Which is the procedure to access the information? Is it narrowly or broadly conceived?

Who receive and file the information?

Where is the information available?

Who can access the information?

Is there any punishment for those who do not present the information?

When are the judges obligated to present the information?

Is there any process for illegal enrichment based on this information? If it is finished, which are
its results?

Which is the majority opinion among judges about the topic? Has this system been criticize?

" For example, in 1996, judges earned the equivalent of US$ 20 a month, in Cambodia.
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MAKING DEMOCRACY WORK

IFES WORKING PAPER: Ethics and Conflict of Interest Rules

“Many countries have adopted codes of ethics as part of a judicial reform process. Codes
of ethics are valuable to the extent that they stimulate discussion and understanding
among judges, as well as the general public, on what constitutes acceptable and
unacceptable conduct. They may also inspire public confidence that concrete steps are
being taken to improve the integrity of the jucliciary.”l

L Introduction and Overview

International and regional human rights treaties recognize the right to an independent and
impartial judiciary as part of the broad guarantee of the right to a fair trial.> Guidelines and
principles have been drafted to define the meaning and scope of judicial independence and have
been complemented by the case law of regional human rights courts.? Judicial independence has
also been recognized domestically through constitutional or statutory provisions and case law.

Ethical rules and personal restrictions on conduct and activities acceptable from ordinary
citizens are necessary to protect judicial independence and impartiality and should be accepted
freely by judges.® Clear judicial and professional ethical principles must be respected. They
should be designed to include, inter alia, effective conflict of interests rules which warrant
restrictions on the activities undertaken and the interests retained by judges and members of their

family.
IL. International and Regional Principles and Trends

The UN Basic Principles on the Independence of the Judiciary (UNBP) recognize that
judges must be free of unwarranted interferences and calls for conduct respectful of judicial
independence and impartiality in connection with the exercise of freedom of association and
expression, but it does not detail ethics principles or conflict of interest rules. Conversely, the
Universal Charter of the Judge provides for broad restrictions of the conduct and activities of
judges, prohibiting any function incompatible with judicial duties and status.” Recognizing the
need for clear and effective judicial ethics rules, the Judicial Group on Strengthening Judicial
Integrity — a group of experts which was set up within the framework of the United Nations in

' Guidance for Promoting Judicial Independence and Impartiality, 2001, USAID Technical Publication

? See, inter alia, the International Covenant on Civil and Political Rights (1966) (ICCPR) art.14, the European
Convention on Human Rights and Fundamental Freedoms (1951) (ECHR) art.6, the Inter-American Convention on
Human Rights (1978) (ACHR) art.8 and the African Charter of Human and People’s Rights (1981) (ACHPR) art.7

3 See, inter alia, the UN Basic Principles on the Independence of the Judiciary (1985) (UNBP), the Universal
Charter of the Judge (1998), the European Charter on the Statute of the Judges (the European Charter) and the case
law of the European Court of Human Rights, the Inter-American Court of Human Rights and the African
Commission of Human Rights.

% Code of Judicial Conduct — The Bangalore Draft (2001) (the Bangalore Code) mandates that judges “must accept
personal restrictions that might be viewed as burdensome by the ordinary citizen and should do so freely and
willingly.”

5 Universal Charter of the Judge, art.7 “judge[s] must not carry out any other function, whether public or private,
paid or unpaid, that is not fully compatible with the duties and status of a judge.”
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2000 — drafted a Code of Judicial Conduct (the Bangalore Code) in 2001 with reference to
existing codes around the world and international instruments.’ This document provides
comprehensive conflicts of interest standards and recommended restrictions on a judge’s
freedom of expression and association, extra-judicial activities and involvement in judicial
proceedings.

Conferences of Chief Justices, expert meetings and multilateral governmental efforts
have also been pursued at the regional level, in all regions of the world. For example, in Europe,
a Council of Europe recommendation affirms basic principles of judicial independence but does
not highlight judicial ethics or conflict of interests.” The Council of Europe has however
overseen the adoption of the European Charter on the Statute of the Judge (the European
Charter) which affirms the freedom of judges to engage in extra-judicial activities as any other
citizen — freedom which may only be restricted under certain strict conditions.® More generally,
it is undertaking wide-ranging activities in the area of judicial independence and other issues
affecting judges and, after creating a Consultative Council of European Judges in 2000, has
adopted in 2001 a Framework Global Action Plan for Judges in Eurogpe which includes the
preparation of opinions on issues of professional conduct and ethics.

There is a global consensus that any conduct of the judge in his private life which
undermines his independence and the confidence of the public is reprehensible and should be
prohibited. There is however little agreement as to what conduct is to be prohibited and how. In
recent years, the need to design effective rules of judicial ethics has been recognized globally,
but diverging approaches have been taken regionally and domestically. For example, the
Bangalore Code lists prohibited activities and behaviors whereas the European Charter affirms
the freedom of judges to engage in extra-judicial activities, which can only be limited under strict
conditions.'?

II1. Conflict of Interest Rules and Principles

Some efforts have been made at the international and regional level to define minimum
standards of judicial conduct - the most comprehensive effort to date is the Bangalore Code. The
specificity of the rules of judicial ethics varies from country to country both formally and
substantively. Formally, the source of ethical rules may be, on the one hand, constitutional or
legal, or, on the other hand, judicial, or even a combination of both. Substantially, permissible
conduct varies from country to country , and may even differ within a single country.

® The Bangalore Code (2001)

T Recommendation No. R (94) 12 of the Committee of Ministers to Member States on the Independence, Efficiency
and Role of Judges (1994) (Council of Europe Recommendation)

¥ The European Charter (1998) article 4.2

 Committee of Ministers, Framework Global Action Plan for Judges in Europe, 02/07/2001 The issues of
professional conduct and ethics to be addressed include “the rules of professional conduct for judges ... the
regulations of incompaltibilities with judicial functions in the member states and the principles governing the
a(Ppoimment of judges to extra-judicial functions™.

' See, the Bangalore Code (2001) articles 1.1 through 1.23; the European Charter (1998) article 4.2
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1. Source of Judicial Ethics Rules

In some countries the judiciary itself has drafted codes of conduct or internal court
rcgulations” whereas in other ethical rules have been laid down in the constitution, in laws
organizing the judiciary or even in criminal law provisions'2. Not all rules will apply similarly to
all judges within a given country. For example, in Romania, the 1991 Constitution sets out the
incompatibilities applicable to the judges of the constitutional court only and in France certain
rules set out in the Law on the Status of the Magistracy do not apply to Supreme Court J udgcs.13

The statutes of the various ad hoc or permanent international and regional tribunals also
provides a valuable source of information. For example, at the European level, both the
European Court of Human Rights and the Court of Justice of the European Communities have
drafted their own ethics and conflict of interest rules in their statutes. They broadly define
activities incompatible with the judgeship, stressing “political and administrative office”, and
designate the entity responsible for resolving conflicts or granting exceptional authorizations, i.e.
the President and the Plenary of the Court for the Court of Human Rights and the Council of
Ministers for the Court of Justice.'*

2. Public Sector Involvement: Political and Partisan Activities — Restrictions on the
Freedom of Expression and Association

Democratic societies rely on the separation of power between three branches of
government — the executive, the legislature and the judiciary. Traditionally, the executive and the
legislature are political branches of government where as the judiciary must stand clear of any
political or partisan affiliation. The neutrality of the judiciary is a means of ensuring its
independence and of reducing its vulnerability to external (political) pressures. Consequently,
judges should refrain from engaging in political and partisan activities.

Under international and regional standards and principles, judges have the same freedom

of expression and freedom of association as any other citizen:
“In accordance with the Universal Declaration of Human Rights, members of the judiciary are like other
citizens entitled to freedom of expression, belief, association and assembly”’®

" See, inter alia, the Guidelines for Judges of South Africa, issued by the Chief Justice, the President of the
Constitutional Court and the Presidents of the Hight Court, the Labour Appeal Court and the Land Claims Court
(2000) and the Code of Judicial Conduct of the Philippines (1989)

'2 See, inter alia, France (Law on the Status of the Magistracy) and Romania (constitutional provisions regarding
judges of the Constitutional Court)

13 See, Romanian Constitution (1991) art. 142 judges of the Constitutional Tribunal may not undertake any other
public or private function, except pedagogical functions of higher judicial education and French 0.58-1270 Law on
the Status of the Magistracy (1958} art.9

" Statute of the European Court of Human Rights, Rule 4 “judges shall not during their term of office engage in any
potitical or administrative activity or any professional activity which is incompatible with their independence or
impartiatity or with the demands of a full-time office. Each judge shall declare to the President of the Court any
additional activity. In the event of a disagreement between the President and the judge concerned, any question
arising shall be decided by the plenary Court.” EC Statute, Protocol on the Statute of the Court, 04/17/1957,
Brussels, Belgium, as last amended by Article 6 111 (3)(c) of the Treaty of Amsterdam, article 4 “judges may not
hold any political or administrative office. They may not engage in any occupation, whether gainful or not, unless
exemption is exceptionally granted by the Council.”

'S UNBP 8
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Both their freedom of expression and their freedom of association may however be restricted in
order to preserve judicial independence and impartiality and insulate judges from external
political pressure.

Freedom of Association and Political Party Membership. Political party membership
and the degree of political involvement of judges is a controversial issue. At a Study

Commission meeting in 1987, the International Association of Judges noted that
*a distinction must be drawn between membership of [a political party] and public expression of a political
opinion. Some do not even accept that a judge should belong to a political party. Others allow that he
should belong to such a party but not that he should express himself publicly in any way in the political
domain. Yet others are of opinion that a judge should be allowed the widest freedom to take part in political
life. Everyone agrees, at all events, that, even where a judge’s participation in political life is allowed, it
must take such a form as to be compatible with his continued enjoyment of the confidence of his fellow

citizens.
In a word, he who accepts to become a judge must also accept the restraints pertaining to that office.

wlb

There seems however to be a trend towards the depolitization of the judiciary, as judges
are increasingly prohibited from becoming members of political parties. For example, the
Bangalore Code advocates that “a judge shall refrain from membership in political parties;
political fund-raising; attendance at political gatherings and political fund-raising events;
contributing to political parties or campaigns”.” On the other hand, in France, nothing in the
Law on the Status of the Magistracy seems to prohibit political party membership and judges
may therefore join political and partisan groups. Still, judges of the Constitutional Tribunal may
not hold high-raking positions — direction or important responsibilities — within a political
party.'® Distinguishing between party membership and positions of authority within the party
structure, only the latter being prohibited, may be an alternative to an absolute ban on party
membership.

Other restrictions to freedom of associations may arise in order to protect judicial
independence and guarantee the impartjality of judges, such as requiring that judges refrain from
membership in groups “which, in the mind of a reasonable ... person, might undermine

confidence in the judges’ impartiality”.'g

Political or administrative office. The judgeship is traditionally incompatible with any
office of political responsibility, e.g. elected office at the local, regional and national level and
government office. At the national level, the protection of judicial independence mandates that
judges refrain from simultaneous membership in other branches of government, including, inter
alia, holding the office of member of parliament or minister. The Bangalore Code calls for the
cessation upon appointment of “all partisan political activity or involvement” and prohibits the
appointment of judges to government entities and commissions.*

In France, the judgeship is incompatible with any public office or with parliamentary
functions. It follows that judges may not be appointed to the executive branch as members of
government nor hold an elected mandate to the National Assembly or the European Parliament.

' International Association of Judges, First Study Commission, Meeting in Dublin, 12-16 July 1987

' The: Bangalore Code (2001) principle 1.8; such restrictions exist in countries including, inter alia, Bangladesh,
Canada, India, Pakistan, the Philippines, Uganda and Zambia

18 See, Institutions Politiques - Droit Constitutionnel, Pierre Pactet, Ed. Masson

'* The Bangalore Code (2001) principle 1.6. See, also, the European Charter, UNBP 8§

® The Bangalore Code (2001) principles 1.7 and 1.18
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Incompatibilities with local elected functions are only conditional; the judgeship is incompatible
with certain elected offices at the regional and local level which fall within the territorial
jurisdiction of his court. This incompatibility lapses six months after the judge has left his
functions. This applies to elections from the local level to the regional level. Conversely, a
person who held a local, regional or national elected office or ran for such office in a given
territonial jurisdiction may not be appointed as a judge in this jurisdiction for five years after the
end of his elected term, [three for terms at the European Parliament).”’

Freedom of expression and political speech. Like in the case of freedom of association,
the main restrictions on freedom of expression may arise in connection with political and
partisan activities. Indeed, the Bangalore Code advocates that “a judge shall refrain from ...
taking part publicly in controversial discussions of a partisan political character.”** Additionally,
there are some less specific restrictions requiring that judges refrain from participation in public
discussion “which, in the mind of a reasonable ... person, might undermine confidence in the

judges’ impartiality”.?

3. Private Sector Involvement: Financial and Other Interests

Judges may not engage in activities which are incompatible with their duties and status.
Consequently, it is necessary to restrict the involvement of judges in private sector activities and
to monitor their past and present, direct and indirect, financial interests.

Legal professions. The Bangalore Code states that “a judge shall not practice law whilst
the holder of judicial office”.* This prohibition is widely accepted and reproduced in the
domestic law of a number of countries, including in France, Nigeria, the Philippines, South
Africa, Uganda, and Zambia. It may be limited in scope to private legal practice or cover other
legal activities such as prosecutorial and investigative activities or judicial enforcement
responsibilities. It is usually limited in-time, either to the length of the term or to an additional
limited period of time after the end of the term.

Business activities and financial interests. The Bangalore Code states that “a judge shall
refrain from being engaged in ... financial or business dealings [other than the management of
his personal or family investments] as these may interfere with the proper performance of
judicial duties or reflect adversely on the judge’s impartiality” > For example, in Poland, a 1997
Anti-Corruption Law imposes restriction on the involvement of high-ranking state officials,
including the presidents of the Supreme Court and of the Supreme Administrative Court and the
judges of the Constitutional Tribunal, in private business and mandates immediate dismissal in
case of violations.? Similarly, activities previously undertaken by the judge may give rise to
conflicts of interests. The European Charter calls for the determination through domestic

! This paragraph is based on the French 0.58-1270 Law on the Status of the Magistracy (1958) articles 8, 9, 9-2.
2 The Bangalore Code (2001) principle 1.8; similar restrictions on speech exist in countries including Bangladesh,
Canada, India, Pakistan, the Philippines, Uganda and Zambia.

5 The Bangalore Code (2001) principle 1.6. See, also, the European Charter, UNBP 8

* The Bangalore Code (2001) principle 1.17

% The Bangalore Code (2001) principle 1.16

2 See, Poland report in Nations in Transit, 1998, Freedom House
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provisions of the situations in which previous activities of the candidate are an obstacle to a
judicial nomination due to the doubts they shed on his impartiality or independence.”

4. Family Conflicts of Interests: Political, Legal and Business Activities

Activities of the members of the judge’s family may potentially give rise to conflicts of
interests in three areas, namely, political activities, exercise of the legal profession and business
interests. The activities undertaken by family members or the interests retained by them may
required the judge to disqualify himself where a case in which on of his family member is a party
or the counsel of a party or has any direct or indirect interest in the outcome of the case is
brought before him.? For an example of incompatibilities arising out of the political activities of
a family member, in France, judges may not serve in the jurisdiction where their spouse has been
elected as a representative or senator.

5. Exceptionally Authorized Extra-Judicial Activities

Promotion of judicial independence and others issues affecting the judiciary. The
UNBP encourages judges to form associations to “represent their interests, to promote their
professional training and to protect their judicial indepcndcnce”m and to actively participate in
them. A similar recommendation can be found in the Beijing Principles, the Bangalore Code, the
European Charter, the Singhvi Declaration and the Siracusa Principles. Judges’ associations can
play an important role in promoting judicial independence, including by defining acceptable
professional conduct and helping drafting conflict of interest rules.

The Bangalore Code also advocates the membership and participation of judges in
official or non-official entities whose purpose is the furtherance of judicial independence or other
legal and judicial matters.®’ Similarly, judges should enjoy their freedom of expression fully to
advocate or testify on matters relating to “the law, the legal system and the administration of
justice or related matters”, including inter alia judicial independence, impartiality and integrity.32

Educational activities. Judges are generally encouraged to engage in educational legal
activities including training of other judges. They may also “speak publicly on non-legal subjects
and engage in historical, educational, cultural, sporting or like social and recreational

activities”.*>

Temporary leave of absence. In certain countries, judges may take a temporary leave of
absence from the judgeship to engage in otherwise prohibited activities, especially activities of a
political nature. This is the case in France and in Italy where judges may fill executive or
parliamentary positions and then return to their judicial functions.** Similarly, former judges may

¥’ The European Charter art.3.2

2 The Bangalore Code (2001) principle 4.6, the European Charter art.3.2

# French 0.58-1270 Law on the Status of the Magistracy ([958) art.8 and 9

® UNBP 9

' The Bangalore Code (2001) principle 1.12

32 The Bangalore Code (2001) principle 1.12

33 The Bangalore Code (2001) principles 1.12.1 and 1.13

¥ In France, judges may ask for a leave of absence (“mise en disponibilité”), which must be approved by the
Mimster of Justice, to undertake activities normally prohibited or incompatible with the judgeship. The Minister of
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engage in otherwise prohibited activities after the end of their term or their retirement from the
judgeship.

IV. IFES Ethical Rules Checklist®

1. Is there a written code of ethics for judges?

2. If no, are ethics rules for judges provided in another document such as the law organizing the
judiciary, the constitution or another code of professional conduct?

3. Who is responsible for adopting ethical rules applicable to judges?

4. Who is responsible for enforcing ethical rules and investigating violations?

5. Are there clear and effective mechanisms for the enforcement of ethical rules?

6. Are criminal laws applicable to judges clear?

7. If judges are allowed to become members of political parties, are there any conditions on their
membership?

8. If judges are allowed to run for office, are there any conditions? Are there differences between
elected terms at the national, regional or local level?

9. If judges are allowed to hold a political or administrative office in the executive branch, are
there any conditions?

10. Due to the likelihood of conflicts of interests, aspects of each of the activities listed below are
prohibited under the Bangalore Code and other documents™®:

- political party membership

- position of authority within a political party

- political office within the executive branch

- administrative office within the executive branch
- candidacy in a national, regional andfor local election
- elected office in parliament

- elected office in regional representative entities

- elected office in local government

- business activities

- financial interests

- private practice of law

- prosecutorial and investigative functions

Justice may oppose the exercise of the proposed activity if it is contrary to honor and probity or likely to affect the
normal functioning of justice or to discredit the magistracy. Judges may therefore choose to leave the magistracy for
political activities in the executive or legislative branch; once they have finished their term, they will be reintegrated
within the judiciary. See, French O. 58-1270 Law on the Status of the Magistracy (1958) article 9-2.

3 This checklist attempts to summarize the key issues regarding ethical rules and conflicts of interests for judges as
highlighted in this document, drawing from international and regional standards and principles as well as from
country specific legislation and practice.

* The degree to which these activities or only some aspect of them are prohibited vary from one document to the
other and among countries. The most comprehensive and detailled effort regarding conflicts of interests and
prohibited activities for judges is the Bangalore Code which draws mainly from Codes of Conduct in Anglophone
African and Asian countries.
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IFES

As one of the world’s premier democracy and governance assistance
organizations, IFES provides needs-based, targeted, technical assistance
designed and implemented through effective partnerships with donors and
beneficiaries. Founded in 1987 as a nonpartisan, nonprofit organization,
IFES has provided integrated, collaborative solutions in the areas of dem-
ocratic institution building and participatory governance in more than 120
countries worldwide. IFES’ Washington headquarters houses eighty-five
employees specializing regionally in Africa, the Americas, Asia, the Mid-
dle East, and Europe, as well as functionally in rule of law, civil society,
good governance, election administration, applied research, gender issues,
public information technology solutions, and more. IFES’ staff offers vast
country-specific experience and facility in more than 30 languages. IFES
employs an additional 120 people in twenty-five field locations.
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